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EXCEPTION TO RULE 1.5 URPC
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COMES NOW Stony Olsen, a member of the Utah State Bar who was assistant 

counsel in the landmark decision of  Injured Workers Association of Utah v. State, 2016 

UT 21, 374 P.3d 14 (“IWAU”), and files this Objection to the Utah Labor Commission’s 

proposed rule, and in support thereof submits the following:

I. THE PROPOSED RULE VIOLATES THE SEPARATION OF 

POWERS CLAUSE IN THE UTAH CONSTITUTION.

There are many issues with the Labor Commission’s proposed rule. This Court 

should decline to adopt the proposed rule. 

A. CREATING ADMINISTRATIVE RULES IS SOLELY A LEGISLATIVE PREROGATIVE

It is well settled by this Court that the three branches of government should not 

trespass on each others territory. Indeed, the Utah Constitution clearly reserves to each 
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branch its respective powers. Utah Const., Art V, §1. This separation of powers lead this 

Court to strike down the Legislature’s attempt to regulate attorney fees in IWAU.

Now, the Legislature has passed a statute explicitly requiring this Court to assume 

responsibility for an administrative agency rule. Utah Code §34A-1-309 now states: “For 

an adjudication of a worker’s compensation claim where only medical benefits are at 

issue, reasonable attorney fees may be awarded in accordance with and to the extent 

allowed by rule adopted by the Utah Supreme Court and implemented by the Labor 

Commission.” (emphasis added). 

With all due respect, it is uncertain whether the Utah Supreme Court has the power 

to establish rules for administrative agencies. Additionally, it is highly unlikely that this 

Court wants to become involved in creating rules that govern administrative agencies, nor 

does this Court likely want to subject itself to the requirements of the Administrative 

Rulemaking Act. This Court can review the rules and either uphold them or strike them 

down, but not create them, as rule-making power is a legislative power, delegated to the 

agency but upheld by the Legislature as long as the proper procedures are met. See Utah 

Code §63G-3-202(2). 

B. THE LEGISLATURE AND LABOR COMMISSION CANNOT REGULATE ATTORNEY FEES

A more basic problem with the statute is that this Court has already promulgated 

rules on Attorney’s Fees:  Rule 1.5 of the Utah Rules of Professional Conduct.  As this 

Court recognized in IWAU, attorney’s fees are governed by this Court.
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What does the Labor Commission’s proposed rule do? It allows for an add on 

contingency fee in medical only cases; but caps that fee at certain amounts, depending on 

how far into the legal process the injured worker must pursue a remedy. This is 

substantially the same setup that this Court declared unconstitutional in IWAU. This 

Court stated that regulating attorney’s fees is “squarely within the practice of law” and 

thus the Utah Legislature and the Labor Commission cannot do so. IWAU, ¶33. 

The Legislature and the Labor Commission, of course, recognize their lack of 

power to regulate fees, and have approached this Court to essentially grant them the 

power to do so as part of this Court’s Constitutional prerogative to regulate attorney fees. 

This appears to be a misplaced and inappropriate request which this Court should reject.

C. THIS RULE IS PROPOSED AS AN AGENCY RULE CAUSING INSURMOUNTABLE 

PROBLEMS.

 This proposed rule is set up as an Administrative Rule of the Labor Commission. 

See Paragraph 7 of the proposed rule, which refers to “other rules in the Utah 

Administrative Code.” 

The fact that this proposed rule is apparently intended to be placed in the Utah 

Administrative Code, not the Rules of Professional Responsibility, raises several issues. 

First, this proposed rule has not followed any sort of authorized procedure for comment 

on the Rule. Were this Court inclined to adopt the proposed rule the question is clear: 

what procedures would be required in order to put the proposed rule into action? Would 
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Supreme Court publish the rule as an exception to Rule 1.5 and request comment from 

the Bar, as is the norm with all other Rules promulgated by the Supreme Court?

If the Rule is destined to be codified as part of the Administrative Procedures Act, 

but promulgated under this Court’s exclusive authority to regulate the practice of law, 

then can the Labor Commission or the Legislature sunset this rule, thereby making it 

uniquely vulnerable to the Legislature’s whims, alone among all Rules of this Court (save 

for the 2/3rd requirement for the Legislature to override rules of procedure and 

evidence)? Given that this Court’s approval is necessary for this proposed rule to be 

enacted, does this Court now become subject to the Administrative Rulemaking Act?

Further, who is responsible for disciplining or otherwise enforcing this proposed 

rule? If this Rule is to be promulgated under this Court’s inherent ability to regulate the 

practice of law – and attorney fees were recognized as part of the practice of law in 

IWAU – then how are violations of this proposed rule to be handled? Is the Labor 

Commission entrusted with this professional responsibility issue, or is the Utah Bar and 

the Office of Professional Conduct responsible, as they are for other matters of attorney 

1. It is important to note that the Labor Commission has not filed their proposed 
rule with the Office of Administrative Rules, nor as far as counsel is aware has the Labor 
Commission complied with any of the requirements of Utah Code §63G-3-301, which 
establishes rule making procedures for agencies.  Indeed, the Labor Commission has 
attempted to keep this proposed rule somewhat under wraps. Counsel was forced to ask 
Nicole Gray, Clerk of the Supreme Court, for a copy of the proposed rule as the rule was 
unavailable from any other source. She has been quite helpful in this matter.  
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discipline?  Indeed, what is a violation of this proposed rule  and is any violation even a 

matter for discipline? If not, why is this Court involved at all?

II.

THE COURT SHOULD REFUSE TO ADOPT A FEE 

SCHEDULE FOR INJURED WORKER ATTORNEYS

In IWAU, this Court declined to adopt a fee schedule to impose on attorneys who 

represent injured workers. The Court cited two reasons in so refusing: 1) policy reasons 

and 2) attorneys remain bound by Rule 1.5 of the Utah Rules of Professional Conduct and 

thus may only charge reasonable fees.  IWAU, at ¶35.

This proposed rule by the Labor Commission completely fails to address either 

reason for this Court’s refusal to adopt a fee schedule. While the proposed rule does not 

attempt to cap attorney fees for representing injured workers who have substantial claims 

for compensation, it does cap fees for attorneys who represent injured worker’s in so-

called “medical only” cases.

The Statute only allows an attorney fee for medical only cases as approved by this 

proposed rule. The proposed rule establishes a contingent add-on fee, which appears to be 

beyond what the statute allows. The proposed rule is silent, however, on “medical only” 

cases that do not fall within its confines. Is any attorney fee allowed, even from the 

medical benefit and not on an add-on basis, for cases where there is no “unconditional 

denial?” Or does the attorney work for free?
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Additionally, there is nothing in the proposed rule that allows for a reasonable fee. 

The attorney representing the injured worker has their fee fixed and capped.  Notably, the 

insurance side is not capped. As the Utah Court of Appeals noted in Aldrich, Nelson, 

Weight & Esplin v. Dep’t. of Emp’t Sec., 878 P.2d 1191, 1196 (Utah Ct. App. 1994), 

legislative fee limits on attorneys representing claimants can be unfair and inflexible. 

The proposed regulatory scheme simply allows for no flexibility, no adjustments 

to the fee based on the complexity of the case, the skill of the attorney, or even the dollar 

amounts. What incentive does the attorney have to pursue medical benefits beyond 

$100,000, as their fee is capped at that amount? Indeed, how can the attorney charge a 

reasonable fee at all that is applicable to the case at hand? Would not this proposed rule 

again force attorneys to violate Rule 1.5 by forcing them to in some cases charge an 

unreasonable fee? In IWAU, this Court was satisfied that Rule 1.5 adequately protected 

the injured worker, and should decline to adopt this proposed rule. 

III.

THIS PROPOSED RULE WILL HAVE VERY LITTLE 

IMPACT

The Labor Commission argues that the purpose of this proposed rule is to remedy 

the issue of the injured worker  having to pay attorney fees in “medical only” cases after 

IWAU. However, this proposed rule only applies to cases where the compensation claim, 

or indemnity benefits, is less than $5,000. Indemnity benefits are the entire range of 



7

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

worker’s compensation benefits: temporary partial, temporary total, permanent partial, 

and permanent total disability benefits. These are awarded when an employee must miss 

work or is otherwise temporarily, partially, or permanently disabled due to an industrial 

accident. 

How many cases will involve significant medical benefits or costs that at the same 

time will not disable the worker in some fashion? Chances are, if the claim for medical 

benefits and expenses is high, the worker will have been significantly injured or 

otherwise disabled and thus will have a claim for compensation that exceeds the $5,000 

limit. This proposed rule simply will not have much of an impact. The add-on fee would 

seem to be much more valuable in regular cases, not just cases where there is high 

medical costs but somehow very low compensation benefits. Why should this Court 

struggle with all of the problems of this proposed rule when this rule has be written to 

apply to very few people? This Court should refuse to adopt such a troublesome rule.

CONCLUSION

The foregoing demonstrates several reasons why this Court should reject the 

proposed rule that the Labor Commission has submitted to this Court, and instead 

reiterate that Rule 1.5 governs attorney fees.

DATED this 11th day of September, 2018.

/s/ Stony V. Olsen

Utah Bar Member # 09287
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URCP073A. NEW.  Draft: September 11, 2018 

Rule 73A. Attorney fees in worker’s compensation claims where only medical benefits are at 1 
issue.  2 

(a) An award of attorney’s fees under Utah Code Section 34A-1-309 shall be the lesser of: 3 

(a)(1) for legal services through the Labor Commission action, 25% of the medical expenses 4 
awarded by the Commission or $25,000; 5 

(a)(2) for all legal services rendered in prosecuting or defending an appeal before the Utah Court 6 
of Appeals, 30% of the medical expenses awarded, or $30,000; or 7 

(a)(3) for all legal services rendered in prosecuting or defending an appeal before the Utah 8 
Supreme Court, 35% of the medical expenses awarded, or $35,000. 9 

(b) The amounts awarded under paragraph (a) shall be adjusted annually on January 1, beginning 10 
January 1, 2020, based on the Consumer Price Index, as defined in Utah Code Section 75-1-110 and as 11 
certified by the Office of General Counsel of the Administrative Office of the Courts. When the Office of 12 
General Counsel certifies the adjustment under this paragraph (b), the Labor Commission and the courts 13 
may award attorney fees based on the certified adjustment to the schedule in Subsection (a). The 14 
adjustment at the time the Application for Hearing is filed will apply in the case. 15 

https://le.utah.gov/xcode/Title34A/Chapter1/34A-1-S309.html?v=C34A-1-S309_2018050820180508
https://le.utah.gov/xcode/Title75/Chapter1/75-1-S110.html?v=C75-1-S110_1800010118000101
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